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I ' 100 Fifth Avenue, Suite 911, Pittsburgh, PA 15222
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Regional Housing Legal Services www.RHLS.org

To:  House Democratic Policy Committee
From: Regional Housing Legal Services

Re:  Eviction Mitigation Bill Package Comments
Date: August 10, 2020

Regional Housing Legal Services provides free legal services to non-profit organizations that
develop affordable housing or engage in other development activities that benefit low-income
Pennsylvanians. Since 1973 we have assisted in the completion of over a billion dollars’ worth
of housing development projects throughout the State. Although we occasionally represent
tenant organizations, nearly all of our clients are non-profit, community-based owners of rental
housing. We submit these comments on our own behalf, not on behalf of any of our clients.

We greatly appreciate your desire to stabilize the housing situation of thousands of
Pennsylvanians in the midst of the pandemic. Secure housing is not only important for the
households whose lives have been upended by disease, job loss, school closures, and other
concerns; it is also essential for the public health. This is not the time for thousands of renters to
be out looking for new places to live or worse, to become homeless. This is the time for the state
to invest in stabilizing the housing market. In addition to the tenant protections the Committee is
considering, we urge you to focus resources on helping people pay their rent. All the programs in
the world, including payment plans and mediation, will fail if tenants cannot pay their rent.

This recession is unlike any other in our history. It is not just a matter of a lack of jobs. Many
have lost income because they are ill, a partner died, or they are staying home with children who
have no physical school or child care program to go to. They need financial support.

We support your efforts to find solutions to keep Pennsylvania’s renters housed during this
pandemic. We offer the following comments on the specific bills.

D11649 — Late fees

Global comments:

Prohibiting the assessment of late fees and other fees during the COVID-19 pandemic is greatly
needed. For the last four months, a historically high number of American renter households have
been unable to pay their monthly rent on time: 25% in April (roughly 5% times the historical
average), increasing to 33% in May, 32% in June and 36% in July.® Anticipating this, Congress
included a similar prohibition on late fees in the CARES Act for federally-assisted properties,
including properties with a federally-backed mortgage. The CARES Act prohibition on late fees
expired on July 25 for most properties, but remains in effect for properties where the mortgage is
in forbearance. But it is difficult for a tenant or a court to determine whether a property has a
federally-backed mortgage, let alone whether that mortgage is in forbearance. A Pennsylvania
ban that covers all rental properties would provide needed clarity and uniformity.

1 Apartment List; survey data available online at https://www.apartmentlist.com/research/july-housing-payments.
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Specific comments:
e P.1lines 12 and 13: Please delete “impose” and replace it with “take any action to
charge, collect or enforce”. After “rent or other fees” please insert “coming due”. These
changes would aid in the retroactive application of the bill.

D11709 — Payment plan

Global comments:

We support this legislation, but wish to point out that requiring landlords to accept payment
plans will not be sufficient to resolve many, or even most, COVID-related rent delinquencies.
Payment plans only work if the tenant has income. Just because the emergency declaration ends
does not mean the tenant is employed again or is receiving adequate unemployment benefits.
Moreover, even tenants who are immediately re-employed when the emergency ends could owe
six months of rent or more by then. A six-month or even twelve-month payment plan would be
unaffordable. This bill could help many tenants, but it must be paired with increased and flexible
funding for rental assistance.

Specific comments:

e This bill should be revised to amend Title 35 (Health and Safety) rather than amending
the Landlord-Tenant Act. The bill would impose a temporary requirement in order to
prevent residential displacement during a pandemic. Amendments to the Landlord and
Tenant Act should be reserved for fundamental changes to the rights and obligations of
landlords and tenants for an indefinite period.

e P.1line 20: Please delete “nonessential business closure”. A business, whether essential
or not, may remain open but reduce workers’ hours or lay people off.

e P.2line 5: Please add to the end of the sentence, “that tenant is suffering from COVID-
19, or that tenant is the primary caregiver for a household member suffering from or at
risk of COVID-19”.

e P.2between lines 5 and 6: Please add “(4) evidence that tenant cannot continue
tenant’s employment because tenant is the primary caregiver for a child whose school
or child care facility has closed its physical presence due to the pandemic.

P. 2 line 9: Please delete “six” and replace it with “twelve”.
e P.2line 29: Please delete “in 60 days” and replace it with “immediately.”

D11925 — Eviction Prevention Counseling Program

Global comments:

We support the creation of a state-wide, mandatory, pre-filing eviction diversion/mediation
program. We caution, however, that if the program is not well-designed, it could be detrimental
to tenants.

1. Need to engage PHFA and other stakeholders

We urge the Committee to work closely with the Pennsylvania Housing Finance Agency to
ensure that the legislation is consistent with a well-designed program. PHFA is currently
struggling to implement the COVID Relief Mortgage and Rental Assistance Grant Program that
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the legislature created hastily in May. Numerous statutory requirements are preventing
Pennsylvanians from obtaining the assistance they need to avoid eviction or foreclosure. We
urge this Committee to work with the administering agency on the drafting of this legislation. It
is also imperative that landlords, tenants, mediators, court administrators, and rental assistance
providers be consulted in designing an effective diversion/mediation program. We have no
doubt that PHFA can pull together the right stakeholders.

2. Funding for legal representation

Informed consent is an essential element of any successful mediation program. In order to trust
the process and commit to the outcome, the parties must know what rights they are giving up and
what benefits they are receiving in exchange. They must also understand what obligations they
are taking on and assess their ability to perform those obligations. In the landlord-tenant context,
there is a significant disparity in the sophistication of the parties in terms of understanding their
legal rights and options. There is also a significant power imbalance. Throughout the landlord-
tenant relationship, including during the eviction process, tenants occupy a position of low
negotiating power.? In this context, many tenants will agree to an unaffordable payment plan
because they think that is the only way to preserve their housing. Legal representation helps to
overcome disparities in knowledge and negotiating power and ensure that settlement agreements
are realistic and fair. Studies of tenant representation in mediation have found that tenants
experience significantly better outcomes when they have legal representation.® In the eviction
context, this means preserving the tenancy and avoiding displacement.*

For this reason, we ask that the Committee include substantial resources for legal representation
of indigent tenants. The Pennsylvania Legal Aid Network should be engaged to determine the
amount of funding that would be needed.

We also note that Representatives Innamorato, Kenyatta and Cephas have circulated a co-
sponsorship memo for Legal Aid for Tenants Facing Eviction. We urge the Committee to
include that bill in this legislative package.

3. Pre-filing eviction diversion

We fully support the approach set forth in the bill to require a notice of intent to evict, a referral
for available resources, and a mediation of the landlord-tenant dispute before a complaint is filed
with the managerial district judge (MDJ). Such an approach could save the parties money by
resolving issues before the need to pay filing fees. If the mediation is performed by trained
mediators instead of MDJs (in other words, diverted out of the court system) it could also save
judicial resources.

2 Rebecca Hare, Mitigating Power Imbalance in Eviction Mediation: A Model for Minnesota, 38 Lan & Inequality 148
(2020).

31d. At 159, citing Russell Engler, Connecting Self-Representation to Civil Gideon: What Existing Data Reveal About
When Counsel Is Most Needed, 37 Fordham Urban Law Journal 37, 67-68 (2010) and Jean R. Sternlight, Lawyerless
Dispute Resolution: Rethinking a Paradigm, 37 Fordham Urban Law Journal 381, 417 n.153 (2010).

“1d. At 159-160.
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Specific comments:

P. 1 line 10: Please change “Counseling” to “Mediation”.

Section 918(b): Please delete the entire Section and replace it with “Eligibility — All
residential tenants shall be eligible for participation in the program.” There are many
grounds for eviction other than non-payment of rent that could be resolved through
mediation. Also, there is no way for a landlord to determine whether a tenant is in financial
hardship.

P. 2 line 4. Please delete “magisterial district court” and replace it with “a trained mediator”.
MDJs should not be mediators. They are not trained in mediation. Moreover, if mediation
fails the MDJ would then sit as judge but would carry bias from the mediation. The program
can only work if there are local free mediation programs with trained mediators.

Section 918(d): This section should be rewritten after consultation with PHFA and other
stakeholders. While we cannot speak for the agency, PHFA may not have the capacity to
provide direct services to individual tenants. It will probably be necessary to develop a
network of local counseling agencies similar to the HEMAP program.

Section 918(e): This section should also be rewritten after consultation with PHFA and other
stakeholders. MDJs should not be the mediators.

P. 3 line 21: The phrase “magisterial judges” should be removed and replaced with
whichever entity or entities are determined to be better suited to provide mediation after
consultation with stakeholders.

Section 918(g): Please identify a source of funds other than the CARES Act funding that has
been allocated to PHFA for the COVID Relief Mortgage and Rental Assistance Grant
Program. Those funds are needed for rent and mortgage relief. Also, sufficient funding for
legal representation should be provided for.

P. 4 line 3: Please delete “in 60 days” and replace it with “immediately.”






